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Glossary
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Foreword

In undertaking the role of the independent reviewer | must confess to not fully
appreciating the complexity and scope of the exercise at the outset, despite my best
efforts at due diligence. This was very soon rectified by the advice and assistance of a
wide range of persons, including internal and external stakeholders, members of the
industry, those who attended the public hearings and provided feedback both through
submissions and those responding to the two surveys that were conducted as part of
the review. | express my appreciation to all those who have provided input to the
review.

The staff of DPE and BPB, have all been generous with their time and advice and | wish
to place on record my appreciation for their assistance. Particular acknowledgement is
given to the following who have generously given of their time in discussing the
complex range of issues, participation in the consultation process and assisting with the
compilation of data, amongst other matters.

e Building Policy Unit, DPE: Stephen Durnford, Alan Host, Michael Marks,
Helen Ting

e e-Business Branch, DPE: Andreas Reiz, Veronica Kearney

e Building Professionals Board: Gabrielle Wallace, Tanya Briggs, Alanna Clifton,
Donna Quinn, Jose Sevilla, Mary Attuquayefio, Jonathan Lynch, Sean Fagan,
Anthony Grey

¢ Community and Stakeholder Engagement Branch of DPE: Rochelle Trimnell-
Ritchard, Alexis Starkey, Lachlan McKenzie

e Codes and Development Guides team, DPE: Lynne Sheridan

e Office of Fair Trading: John Tansey

Suffice to say any errors or omissions are solely my responsibility and do not reflect the
efforts of those who have helped.
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How to have your say

You are encouraged to read this draft report carefully and then provide a submission
via:

e Email:
e Post: BP Act review, GPO Box 39, Sydney NSW 2001

The closing date for submissions is 21 September 2015.

Once the submissions have been considered, a final report will be prepared and
submitted to the Secretaries of the Department of Planning and Environment, and the
Department of Finance, Services and Innovation.

The final report will also include the outcomes of an independent cost-benefit analysis
currently being undertaken on the proposals in this draft report. The final report is
scheduled for completion by 31 October 2015.
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Executive summary

Purpose of review

The purpose of the review is to assess the effectiveness of the Building Professionals
Act (BP Act) and the broader issue of the effectiveness of the building regulation and
certification system that applies in NSW and to make recommendations to improve the
operation of the Act and of the overall system.

What is building regulation and certification?

In Australia, as in most advanced economies, there is a system that sets requirements
for the safety, health, amenity and sustainability of buildings. In Australia this involves
three key elements:

e national building standards that are developed with the involvement of all
Australian governments through the Australian Building Codes Board and the
Building Ministers’ forum

e processes for checking that building plans and construction are undertaken in
accordance with the building standards and building controls (called building
certification in NSW) controls

¢ licensing both builders and other trades, as well as accrediting those undertaking
the certification process to ensure that those undertaking the work have
adequate qualifications and expertise.

Scope of the review

The terms of reference for the review have been deliberately drawn broadly to require
the review to assess the full building regulation and certification system and not just the
BP Act and the role of the Building Professionals Board. The reason for this broad
scope is that it is not possible to review the role and performance of certifiers and
certification, including the role of the BPB, without taking into account the broad
context within which certifiers and the certification system operates. This includes the
provisions of the Environmental Planning and Assessment Act both in respect to
planning and building controls, the role of local government with development
approvals, compliance and record keeping processes and the role of Fair Trading and
the Home Building Act in the licensing and oversight of builders and other building
trades.

Why regulate the building industry?

There is broad regulation that applies across industries relating to such matters as
consumer protection, product safety and work health and safety matters. The issue is
why is there regulation specific to the building industry and is this justified?

The Productivity Commission has identified a number of characteristics of the building
industry which justify efficiently designed regulation, these being:

e complex, highly technical, major investments for residential dwelling consumers
who do not have the information or experience to be expert consumers

e external effects (or externalities) that can negatively impact on the broad
community, such as unsafe and poor quality buildings, including inadequate fire
safety systems and defective or dangerous materials

e environmental and social concerns including energy and water efficiency.

1
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The first factor justifies consumer protection measures while the other two factors
justify regulatory intervention more broadly directed at the safety and quality of the
building product.

The NSW building industry is a substantial part of the NSW economy, contributing
about $25 billion per annum to the State economy and employing about 250,000
employees or nearly 10% of the labour force.

How has the review been undertaken?

There have been a significant number of reviews of aspects of the NSW building and
construction industry and building regulation over the last decade or so as well as
reviews by the Productivity Commission and reviews in various other States. These
were all assessed for relevance to this review.

A survey was undertaken of the building regulation and certification system in each
Australian state and territory as well as New Zealand. This was supplemented with a
review of the approach followed in various European countries. The purpose was to
identify areas of different practice to see if these were worth considering in NSW.

In addition, meetings were held with an extensive number of internal and external
stakeholders to identify and assess areas of concern and suggestions for improvement.

Following these meetings a discussion paper was prepared setting out the purpose of
the review, relevant background information and the identification of possible problem
areas and reforms that could be used to address these problems. Linked to the
discussion paper were two questionnaires: one for the general community and one for
certifiers, private and council employed.

The discussion paper was advertised and released in May 2015, following which public
hearings and meetings with councils were held in nine locations across the state. In
response to the consultations 78 submissions were received and 490 general
qguestionnaires and 306 certifier questionnaires were submitted.

Drawing upon this extensive input, the draft report has been prepared and will be
placed on public exhibition for 28 days, with further submissions invited. A final report
will be presented in October 2015.

How similar or different is the approach in NSW to other jurisdictions?

All States and Territories have a broadly similar approach; adhering to national building
standards, licensing building practitioners and using certifiers to assess adherence to
the building standards. All States and Territories use private certifiers, with only private
certifiers involved in the two territories.

NSW differs in its approach in a number of areas:

e NSW has a relatively fragmented administrative structure, with building
regulation undertaken in three separate areas of the Department of Planning and
Environment (DPE), within Fair Trading NSW and by the Building Professionals
Board (BPB). In addition, Fair Trading undertakes the licensing of building trades
while BPB accredits certifiers

e NSW is the only jurisdiction not to have a separate Building Act, with building
regulation included in various parts of the Environmental Planning and
Assessment Act (EP&A Act) and the Home Building Act

12
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e NSW only licences builders for residential building work, not commercial building
work, in contrast to all other jurisdictions which licence all builders

e NSW accredits a narrower range of skills to act as certifiers, with the most
noticeable absence being building and critical systems design and the installation
and commissioning of critical building elements for complex buildings

e the resourcing of the building regulation and certification process is significantly
lower than either of the major States, Victoria and Queensland, and there is less
reliance in NSW on industry funding of the function

e in NSW building approvals are not provided, unlike other jurisdictions, but rather
the building is certified as to whether it will conform to the building standard.
The practical difference is that certification as practised in NSW can only certify
or not certify and not, except under very restrictive circumstances, impose
conditions unlike a building approval issued in other jurisdictions

e in NSW certifiers certify both development consent conditions and building
standards, whereas in a number of other jurisdictions certifiers only assess
against building standards.

While the differences are interesting, they are not necessarily a problem.
What are the major identified problems with the current system?

A number of significant problems have been identified with the current building
regulation and certification system which reduce the effectiveness of regulation and
hence the quality of the building product. These problems have been identified in a
number of earlier reviews.

While comprehensive information is not regularly collected on building defects, the
available data does indicate that the incidence of building defects is significant and the
incidence appears higher in NSW than in the balance of Australia. Recent incidents in
NSW provide some indications that all is not well: the Bankstown apartment block fire
with resulting death and injury; the Lane Cove balcony collapse and resulting injuries;
and the Macquarie Park failure of a high level balustrade and resulting death. Beyond
the human tragedies, building faults inflict a significant economic cost on the
community.

The key underlying problems identified in this review are as follows:

e complex, hard to understand or navigate, prescriptive and inflexible legislation,
regulation and codes, including the complying development codes. This makes it
difficult for the industry, including certifiers, to understand and apply the
regulations and produces a disconnect with best practice, given the difficulty of
changing the regulatory approach:

— one illustration of this problem is in the area of complying development where
the successive governments have sought to increase the proportion of
developments treated as complying developments. The industry is indicating
that the current complying development policy framework is too complex
and difficult to interpret and hence does not provide a robust and reliable
framework at present suitable to expand the coverage of complying
developments.

e fragmented and under-resourced administration of building regulation creating
confusion and dissatisfaction in the industry and for consumers. It also negatively

13
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impacts on the efficiency and effectiveness of regulation, and results in poor

development outcomes. This includes a lack of adequate funding for councils to

effectively undertake a building compliance role

a largely paper-based building approval and certification information system

which is inefficient, inaccessible and does not provide the data needed to

monitor and assess the performance of the system and inform the development
of sound policy

a lack of clarity about the roles, responsibilities, functions and accountability of

certifiers, which is clearly a major deficiency given the importance of the role of

certifiers for the functioning of the regulatory system

a less than ideal working relation between private certifiers and councils, at least

in the metropolitan areas of the State, with a particular problem being confusion

about respective roles in compliance and enforcement

a building certification process for individual developments that has well

documented deficiencies and requires a redesign along the lines set out in

Chapter 8 of A new planning system for NSW white paper (Planning White

Paper). These deficiencies contribute to poor development outcomes, consumer

dissatisfaction and increased rectification costs:

— one area that needs to be highlighted is the system for assessing fire safety
systems for commercial buildings and apartment blocks. There is no
certification process in place to properly assess fire safety systems and, while
Fire and Rescue NSW has legislated responsibility to undertake a review role,
it has neither the resources nor the technical capability to undertake this role,
which in any case should not be its responsibility. There is clear evidence of
non-compliant and hence unsafe fire safety systems in new and existing
buildings.

due to the under-resourcing of the system, complaints about certifiers can

involve long delays to finalise, often of the order of six months to over one year.

In addition there is inadequate training, education and support for certifiers

the career of a certifier is not attractive under current conditions which are well

documented from the certifier survey. There is the risk that the retiring certifiers

over the next few years will not be replaced due to the lure of competitive
professions, unclear role definition, lack of support and perceived liability. This
will place increased pressures on the cost of development as well as remaining
certification providers, including councils. A comprehensive strategy is needed to
attract and retain certifiers with the right skills and values.

How to make the system work effectively?

A number of themes have emerged from the review, which need to be taken into
account in the design of any reforms.

First, a clear distinction needs to be made between the requirements of consumer
protection, planning and building regulation. These have been conflated in the current
system.

Building regulation is broader than and complementary to consumer protection in that
it seeks to analyse and improve the functioning of the building industry and the
resultant building product.

14
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Planning and building regulation need to work in an integrated way in terms of process,
with planning setting the strategic framework within which building operates. There is
no suggestion to move away from an integrated planning and building regulation
process. However, an apparent paradox is that integrating planning and building
regulation in the one agency and in the one Act diminishes the effectiveness of and the
focus on building regulation and hence reduces the effectiveness of the integrated
planning and building regulation process.

Second, the key need is to ensure proper accountability and responsibility throughout
the building industry, enhancing the accountability of certifiers to act as regulatory
agents in the public interest but not to consider certifiers as the sole mechanism for
accountability. Builders and all building practitioners need to be fully responsible for
their work.

Third, it is vital to develop certification as a profession, with its own code, values and
culture. Unlike builders and other building practitioners, certifiers have a regulatory role
and need to act in the public interest. This can be assisted by creating the ethos and
culture of a profession.

Fourth, the system of building regulation needs to be fully transparent and accessible,
generating data that enables its performance to be assessed and the system revised
and improved based on clear evidence. It is particularly important that there are clear
objectives and measurable outcomes for assessing the performance of the system.

Fifth, there needs to be a broadening of the range of activities that are subject to
accredited certification. In the area of building certification too much reliance and
responsibility is placed solely on the building certifier. There is a case for allowing
building certifiers to draw on specialist accredited certifiers in the area of town
planning and, in the case of complex buildings, on certification of building design and
the design, installation and commissioning of critical building elements and systems.

In regard to the terms of reference for the report, it is concluded that:

e it would be highly desirable to include a statement of objectives in the Act, but
these would need to vary from those used for the review to reflect the broader
role proposed for the BPB

e accordingly, as detailed in the report, the current provisions of the Act will need
to be varied both to reflect a broader role and to address various concerns
identified with the current provisions.

The remainder of the Executive Summary summarises the recommendations of the
report and the targeted outcomes that are sought to be achieved.

The proposed reforms which are detailed in Chapter 17 can be summarised as follows:

1. Establish a clear principles-based legislative framework and a more flexible and
responsive regulatory approach:

e create a Building Act that is a principles-based framework, written in plain
English, covering the subject matter of the building control provisions of the
EP&A Act and the Home Building Act, with the detail of the regulatory approach
covered in regulation and codes. If a separate building Act is not favoured, the
existing building control provisions in the EP&A Act should be consolidated into
one part of the Act and re-written on a principles basis.
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e rewrite in a form suitable for use by the building industry the Complying
Development SEPPs, in full consultation with the Office of Building Regulation
and the industry

e provide the flexibility for improvements in the regulatory approach in a timely
manner as information is generated on the functioning of the system.

Consolidate and the building regulation function:

e establish an Office of Building Regulation, consolidating in one area the currently
three separate areas of DPE dealing with building regulation, the Home Building
Services’ building regulation functions and the building certification policy
function currently undertaken by BPB. There is no need for a statutory authority
to have this role

e combine the licensing of building practitioners with the accreditation of certifiers
under the responsibility of a statutory authority, supported by the Office of
Building Regulation so that one area can handle the function, including
addressing complaints

e the Office of Building Regulation and the BPB report to a Minister for Building
Regulation

e Reconstitute the Building Regulation Advisory Committee as the industry body
advising the Minister for Building Regulation.

Development and implementation of an information systems strategy directed at
generating data on the performance and outcomes achieved, involving
standardisation and digitalisation of all building regulation instruments, greater
access to and transparency of information and more efficient processing of building
approvals

Enhance the accountability of certifiers to act in the public interest

Establish a partnership model between the State and local government, with full
consultation and involvement with industry, to oversight an effective working
relationship on building regulation, with two key priorities:

e develop, implement and monitor a protocol governing the relation between
private certifiers and councils, including roles and responsibilities with respect to
compliance and enforcement. It would be advisable, in the light of the work
already undertaken by BPB and local government representatives in developing
a Framework in this area, to progress this in conjunction with the Practice Guide
and ahead of the formal partnership agreement.

e develop and implement an Information Strategy for building regulation.

Establish a best-practice building regulation and certification process, drawing on
the proposals set out in Chapter 14, with prioritisation of reform of the fire safety
regulation system and certification of waterproofing, with the approach based on
the following principles:

e holistic approach, addressing each stage of the building process, covering design
and approval; construction; completion and maintenance

e risk based, placing most focus and responsibility on the areas of higher risk

e accountable, placing proper accountability on those responsible for building
work
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e transparency, ensuring that there is full information against which to assess the
performance of the certification system.

7. Progress the professionalisation of certifiers through an improved education and
training program, enhanced support for the “in the field” work by certifiers and
improved access to traineeships and an enhanced career path.

8. Refocus of the complaints handling process for certifiers on identifying and dealing
with the underlying consumer and community concerns in a timely manner and
applying a broader range of possible sanctions on non-performing certifiers,
including penalty infringement notices and demerit points.

9. Enhance the coverage and sustainability of professional indemnity insurance for
certifiers by introducing an industry scheme with approved insurers, run-off cover
and an active risk management scheme.

10. Adequately resourcing the Office of Building Regulation, the BPB and local
government with respect to building compliance in order for those organisations to
be able to undertake their designated roles effectively, with an appropriate mixture
of funding from general revenue, fines and industry funding.

Targeted outcomes

The reforms set out above are directed at achieving a range of important community
and economic benefits which are further elaborated in Section 17.2, including:

e evidence based approach

An integral part of the proposed reforms is to create and maintain a data base that
provides the evidence against which to assess the performance of building regulation
and guides adjustments of the approach to ensure that a best practice approach is
attained and maintained. The data base will track activity in the building sector and how
building applications are being processed and how projects are progressing but it does
more than that. The key target outcomes to be achieved as set out below will be
measured and tracked over time.

¢ improved quality, safety and amenity of buildings

The improved certification process and the increased accountability of certifiers for
acting in the public interest will improve the quality of the building product, to the
benefit of the community and the economy in general.

Key initiatives to drive this improvement include the requirement for building plans for
Class 2 to 9 buildings to be prepared and certified by accredited persons; the
requirement for the design, installation, commissioning and maintenance of critical
building systems and elements to be undertaken and certified by suitably accredited
persons; a completely revised approach to the design, installation, commissioning,
certification and maintenance of fire safety systems in complex buildings, giving greater
confidence in the integrity and effectiveness of fire safety systems; greater
accountability, support and consistency in the undertaking of the certification process
for all buildings; and Peer Review Panels to review higher risk building systems and
elements.

In the area of strata and community title buildings, where there is evidence of a higher
than acceptable level of building defects, the reforms will seek to improve the
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certification process during construction rather than waiting to the stage of consumer
complaints and defect rectification. There will be a more active involvement by the BPB
in the appointment of certifiers for strata and community title buildings and a more
active audit program of the certification and building process.

e providing a robust foundation for the expansion of complying developments

The Government has a commitment to expand the range and level of developments
that can be handled as complying developments. The objective is to reduce the costs
and delays in proceeding with developments, while ensuring conformity with planning
and building requirements. However, the effectiveness of this initiative is vitally
dependent on the effectiveness and integrity of the certification process leading to the
issue of the CDC. The evidence is that the system is not as effective and thorough as
needed to have confidence in the outcomes generated through the Complying
Development process.

A precondition to expanding the Complying Development program and having
confidence in the quality of the developments that are undertaken through this process
is to rewrite the Complying Development SEPPS so that there is full clarity by builders,
owners and certifiers about what is required. In addition the certification process needs
to be strengthened and focussed on the public interest. The reforms proposed in this
report will achieve these aims and hence facilitate the Government’s objective of
increasing the range and proportion of developments handled as Complying
Developments.

¢ achieving both greater confidence in and greater take up of alternative
building solutions

The National Construction Code, which sets out building standards, is performance
based. This means that you can conform to the standards, which is “deemed to satisfy”
the performance standards or else you have the ability to develop and implement
alternative solutions to the standard which need to demonstrate that they meet the
performance requirements. The alternative solution both encourages innovation in
building design and approach and potentially improves productivity and lowers costs.

However, there is a higher risk attached to alternative solutions and a higher technical
requirement to evaluate them. Under the current approach there is not full confidence
that alternative solutions are being properly evaluated and installed and there is a lack
of information on what alternative solutions are in place and their maintenance
requirements. The proposed reforms to address these deficiencies include creating a
Peer Review Panel approach to assess complex and higher risk alternative solutions;
expanding the rang