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Reactie consultatie Wetsvoorstel ruimte voor duurzaamheidsinitatieven, d.d. 19-5-2017

Geachte heer of mevrouw,

In mijn reactie op de consultatie Aangepaste Beleidsregels mededinging en duurzaamheid, d.d. 23-
12-2015, van 30 januari 2016 raadde ik u aan, op grond van economisch onderzoek, de beleidsregels
te laten vervallen:

“Hoe belangrijk het milieu, dierenwelzijn, eerlijke handel en volksgezondheid — en nog talrijke
andere duurzaamheidsaspecten — ook zijn, het is ongewenst dat de ACM
duurzaamheidsverbeteringsclaims dient mee te wegen in haar handhaving van het kartelrecht. Er
bestaan beproefde alternatieve beleidsinstrumenten om duurzaamheid te bevorderen, in het bijzonder
regulering, die superieur zijn aan deze moeizame pogingen de categorie uitzonderingen op het
kartelverbod in de mededingingswet op te rekken.”

Vanuit dezelfde wens om bij te dragen aan de totstandkoming en realisatie van maatschappelijke
initiatieven gericht op duurzame ontwikkeling, ligt nu ter consultatie een wetsvoorstel voor dat ziet
op het op verzoek aan de minister omzetten van duurzaamheidsinitiatieven in algemeen geldende
regelgeving.

Consistent met mijn eerdere advies, vind ik dit een belangrijke stap in de goede richting. Wel heb ik
twee kritische opmerkingen bij het wetsvoorstel:

1. Erdient juist geen draagvlak te worden gezocht onder de bedrijven in een sector die geraakt
wordt door de maatregel, terwijl het wetsvoorstel zulk draagvlak verplicht stelt (MvT, 3.3.2
op pagina 9).

Allereerst zou Onze Minister open moeten staan voor alle duurzaamheidsinitiatieven die het
maatschappelijk belang dienen, ook indien de voordelen voor de samenleving als geheel
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groter zijn dan de nadelen voor de betreffende sector — die om die reden waarschijnlijk tegen
zal zijn. Het is immers niet moeilijk voorbeelden te geven van regulering die ingaat tegen het
belang van een (kleine) minderheid, juist om de veel grotere voordelen voor de maatschappij
als geheel te realiseren. Sterker nog, zulks is een belangrijke eigenschap van goede
regulering: omdat de sector externaliteiten veroorzaakt voor de maatschappij met activiteiten
waar ze baat bij heeft, en er zelf niet uit komt hoe de vermindering daarvan te codrdineren,
dient de overheid in te grijpen om het maatschappelijk belang te dienen. Indien het daarbij
(politiek) gewenst is dat de betrokken bedrijven in de te reguleren sector niet worden
benadeeld door de regulering, dan is het bij regulering die een globaal maatschappelijk
voordeel oplevert zo dat de nadelen van de gereguleerden kunnen worden gecompenseerd uit
de voordelen van de anderen, die immers groter zijn — of anders was het geen regulering met
een globaal maatschappelijk voordeel. Ook indien zelfregulering een gepaste vorm is, blijft
het de taak van de overheid om te bepalen wat de gewenste uitkomst is, die de sector zelf
dan met eigen regelgeving mag realiseren. Waar zelfregulering werkt, is dat meestal omdat
de overheid als alternatief overheidsregulering achter de hand houdt.

Ten tweede, juist het door bedrijven in een sector onderling zoeken naar een
reguleringsvoorstel dat door alle betrokken bedrijven wordt gedeeld brengt deze vele risico’s
op mededingingsbeperkende effecten met zich mee, waarop uitgebreid is gewezen. Het dient
te worden voorkomen dat bedrijven onderling afspraken maken, terwijl het wetsvoorstel hier
juist toe verplicht. Immers, in sectie 3.3.2 van de Memorie van Toelichting wordt gesteld dat
een verzoek alleen zal worden gehonoreerd indien “een aanzienlijk deel” van die bedrijven
zich “kan vinden™ in de maatregel.

Ik stel voor deze eis uit de MvT te schrappen: ze is onnodig en onwenselijk. De ACM dient
er, in haar adviesrol zoals beschreven in het wetsvoorstel en meer algemeen in haar taak als
toezichthouder, op toe te zien dat er ook in dit kader geen sprake is van
mededingingsbeperkende afspraken.

2. Het wetsvoorstel (en/of reguliere regulering) maakt de Aangepaste Beleidsregels
mededinging en duurzaamheid, d.d. 30-9-2016 overbodig. De vele nadelen van de
Aangepaste Beleidsregel zijn gevoeglijk bekend (zie onder andere mijn reactie van 30
januari 2016 en bijgaande dia’s), terwijl het wetsvoorstel ziet op hetzelfde uiteindelijk doel,
namelijk het bevorderen van maatschappelijke duurzaamheidsinitiatieven. Het idee dat
dergelijke initiatieven gebaat zouden zij met mededingingsbeperkende afspraken blijkt
onjuist, en het zoeken naar uitzonderingsmogelijkheden daarvoor in de mededingingswet
zeer problematisch. Daarmee is de weg van de beleidsregels (horizontale afspraken) heilloos,
en kan in plaats daarvan het pad van regulering (verticale wetgeving) ferm worden
ingeslagen.

Ik stel voor de Beleidsregels mededinging en duurzaamheid, d.d. 30-9-2016 in te trekken.

Tenslotte merk ik op dat de ACM zich, waarschijnlijk toch zeker mede door uw beleid, geroepen
voelde volgende op de website te vermelden:
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“De ACM treedt niet op bij maatschappelijk breed gedragen duurzaamheidsafspraken als alle
betrokken partijen zoals de overheid, vertegenwoordigers van burgers en bedrijven positief zijn over
de afspraken.”

Ik zie hierin een duidelijke bevestiging dat de (aangepaste) beleidsregels de afschrikwekkende
werking van de kartelhandhaving ondermijnen. Ik waarschuwde hier al voor: de maatschappelijke
kosten ervan zijn potentieel bijzonder hoog - u zou ze moeten willen vermijden.

Bijgaand nog de dia’s bij mijn meest recente presentatie over dit onderwerp in Oxford.
[mmer bereid tot nadere toelichting en discussie verblijf ik,

Met de meeste hoogachting en een vriendelijke groet.
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" https://www.acm.nl/nl/publicaties/publicatie/ 1 6673/ ACM-stelt-uitgangspunten-vast-voor-toezicht-
duurzaamheidsafspraken-en-mededinging/ bezocht op 28 juni 2017.
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The National Energy Agreement (September 2013)

See: Kloosterhuis and Mulder, JCLE (2015)
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Dutch Policy

» Minister of Economic Affairs, Policy Rule WJZ/14052830, 6 May 2014, Article 2:

“In the application of Article 6(3) of the competition law [the Dutch equivalent of
101(3) TFEU] the Authority for Consumers and Markets considers in its assessment of
the conditions whether [...] in agreements that restrict competition made to enhance
sustainability, a fair share of the improvements benefits "users" in the long run.”
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The 1994 Oslo Symposium on Sustainable Consumption defines
sustainable consumption as:

“The use of services and related products which respond to basic
needs and bring a better quality of life while minimizing the use of
natural resources and toxic materials as well as emissions of waste
and pollutants over the life cycle of the service or product so as not
to jeopardize the needs of future generations.” OECD (1999).
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The Chicken of Tomorrow (2015)
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ACM Vision Paper, May 2014

* Four requirements:

1. Benefits have to be objective and clearly visible

2. A fair share of the benefits has to go to consumers — at least compensating them
3. The restrictions must be necessary to obtain the benefits — “cartel-specific”

4. Sufficient residual competition must remain

* Monti (2002), Townley (2009), Kingston (2011), Gerbrandy (2016)
« Consistent with 101(3) TFEU
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Article 101
(ex Article 81 TEC)

1. The following shall be prohibited as incompatible with the internal market: all agreements
between undertakings, decisions by associations of undertakings and concerted practices which may
affect trade between Member States and which have as their object or effect the prevention, restriction
or distortion of competition within the internal market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;
(b) limit or control production, markets, technical development, or investment;
(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing
them at a competitive disadvantage;

(¢) make the conclusion of contracts subject to acceptance by the other parties of supplementary
obligations which, by their nature or according to commercial usage, have no connection with the
subject of such contracts.

2. Any agreements or decisions prohibited pursuant to this Article shall be automatically void.
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3. The provisions of paragraph 1 may, however, be declared inapplicable in the case of:
— any agreement or category of agreements between undertakings,
— any decision or category of decisions by associations of undertakings,

— any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to promoting technical or
economic progress, while allowing consumers a fair share of the resulting benefit, and which does not:

(a) impose on the undertakings concerned restrictions which are not indispensable to the attainment
of these objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a substantial part
of the products in question.

Source: TFEU, Official Journal, 9 May 2008
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Case IV.F.1/36.718, CECED (1999)
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FA' COMPETITION LAW

U0s AND DON'Ts
N WEAR FOR FWF MEMBERS COLLABORATING
- FOUNDATION T10 PAY LIVING WAGES

Guidance for FWF member brands that seek to push past competition law concerns
and work together to make Living wages a reality for garment workers, - June 2015%

DO: WHAT IS SAFE TO DISCUSS WITH OTHER BRANDS?
A brand can hold discussions with other brands about:

» whieh shared factories to target for living wage implementation;

» how to calculate the labour minute price;

» the process for negotiating with shared factories, and what terms to accept on the labour minute
price or the living wage calculation:

» developing review mechanisms to ensure that the labour minute price calculation remains
up-to-date. This will change with living wage fluctuations - taking into account inflation or
other economic/ social changes.

Uou may also share data received from one or more factories relating to emplogment costs and
labour conditions, where this data is necessary to calculate, verify monitor, implement and/or revise
the labour minute price calculation.

DON'T: WHAT IS NOT SAFE TO DISCUSS WITH OTHER BRANDS?
DO NOT discuss with other brands:
» the number of labour minutes that each of your respective garments will require;
» the FOB (ie. ex factory) price of your respective garments;
» other commercial terms to be agreed with the factories that are not necessany




Revised Policy Rule — 30 September 2016

Article 2:
“.. In this [assessment] will be involved:
“a. ... benefits to the society as a whole...”

“b. ... quantitative and qualitative benefits for users that materialize in the long.”

Para 3.3, page 9: “With this approach, the benefits both to the current consumer in the
future, as well to future consumers of the product or service concerned are taken into
account: it is about a longer term than right here, right now, and others that do not
themselves consume the product.”
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“... allowing consumers a fair share ...”

o European Commission (2004), Guidelines on the Application of
Article 81(3), recital 87:

“The decisive factor is the overall impact on consumers of the
products within the relevant market and not the impact on individual
members of this group of consumers”

« Shaw (2002): “the average” consumer

« ‘Fair share’ interpreted (in merger control) as “at least indifferent’
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Some Considerations

Cartel coordination may reduce externalities and improve upon under-provision of public good

Companies arguably have superior knowledge how to reduce externalities

“Sustainability” is a rather soft concept
Hard for a competition authority to assess — in particular also ex post
Defense possibility can undermine deterrence — collusion under the guise of green
Not less, but rather more competition stimulates CSR
o Flammer (Stat. Mgmt.J., 2015), Graafland (J.CIl.Prod., 2016)

Horizontal agreements carry direct and indirect risks of collusion
» Fonseca and Normann (EER, 2012), Duso et al (REStat, 2013), Awaya and Krishna (AER, 2016)
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Two Particular Concerns

1. Would a cartel actually promote sustainability? — Schinkel & Spiegel (1J10, 2017)

2. Can a cartel ever compensate consumers? — Schinkel & Toth (2017)
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1. Can collusion promote sustainable consumption and production?

Semi-collusion: Fershtman and Gandal (1994), Brod and Shivakumar (1999)
Duopoly; one-shot; two-stages: sustainability level, quantities; constant marginal costs

Sustainability is product improvement (tied): raises willingness to pay

2
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Four regimes: competition, sustainability coordination, production cartel, full collusion
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For example: Sustainability Coordination

Stage 1: firms choose sustainability levels v, and v, cooperatively
Stage 2: firms choose g, and g, non-cooperatively

Symmetric equilibria — contractible
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Proposition 1: v?¢ > v* > 0v/¢ > p%°,

Proposition 2: The ranking of consumer surplus is as follows:

() C8* > C8% > 8C» > C8T° if 7> gt o,

. Y Ok & ~ 1sc o v Dy 4—~
(fi) 8% = 08 80 57 if 2(;1—_2‘):5_;) <r< ﬁ and

P A Dyt~
(iti) C87 > CS* > C8* > CS* if r < gz,

o 44—yt ~2 ’ y .
Since R 5y < 1 when v < 0.5567 and since by construction r > 1, case (iii) can arise

2(1—7)(4—

only when v > 0.5567.
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Answer 1.: Only (sufficiently) in hard-core cartel (if profitable and cheap)

Allowing firms to coordinate investments leads to lower SCP and CS
Allowing firms to coordinate output leads to higher SCP, but ...
... it benefits consumers only if products are homogeneous and sustainability costs low

In fact, production cartel overinvests compared to social optimum if + > 2/3

Findings in stark contrast with the policy

Extends to price competition, increases in k, (small) spill-overs, other functional forms
Self-enforcing — in infinitely repeated setting

Remaining fringe competition seems to be required if there are more than 2 firms

x
t!

X
UNIVERSITEIT VAN AMSTERDAM

Amsterdam Center for Law & Economics



2. Is compensation of consumers sustainable?

Suppose public interest benefits are there (beyond volume effects), cartel-specific
Public interest interpreted as a public good — non-excludable, non-rivalrous
Fair share is exact compensation, instantaneous

Unit pricing

Higher price for the private good versus willingness to pay for public good
Can price rise finance sufficient public good in compensation?

Samuelson (1954), Lindahl (1958), Diamond & Mirrlees (1971): taxation
Bergstrom et al. (1986), Bernheim (1986): crowding-out...

Kotchen (2006), Besley & Ghatak (2007): ... of corporate social responsibility
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Public Goods Model with Voluntary Private Contributions

R e A
MAaT g, o0y Ui = ﬂim + b; 1 i_ 2 + ¢ fl_ 7

s.t.g; + prx; + Pyl < wj,

g; = 0,

G=> gi+gn+gr,

i=1
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Competitive equilibrium (partial): Under-provision of the public good
No-contributors and some/all contributors equilibria
An individual is more likely to contribute if:

» His wealth is sufficiently high

» Other contributions are sufficiently low

» If he attributes a relatively high value to the public good

» |f prices of the private goods are high

Public good provision is independent of the wealth-distribution, as long as
contributors set is constant (Bergstrom et al., 1986)

Neutrality of ‘distortionary’ taxes, provided consumption bundles do not change
(Bernheim, 1986; Andreoni & Bergstrom, 1996)
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Comparative Statics at Play
(P2, g = 0) versus (pS > pz,gr > 0)

AU; = Vi (pes by Wogn + gr) — Vi (P2, Py W, 9N)

n
AW = > _aiAU; > 0 podr < TL(pS, Py, W,gn + ) — TL(pe. py W gn),

i=1

Cartel strives at = and <, respectively
The higher the WTP(’s), the less compensation is required — contra Samuelson’s rule
Consumers with the lowest WTP for G pay the most (via highest x;) — contra Lindahl-pricing

Public interest cartel is often not sustainable
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Compensating Variation ‘paid’ in g
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Comparative Statics at Play
(P2, g = 0) versus (pS > pz,gr > 0)

AU; = Vi (pes by Wogn + gr) — Vi (P2, Py W, 9N)

n
AW = > _aiAU; > 0 podr < TL(pS, Py, W,gn + ) — TL(pe. py W gn),

i=1

Cartel strives at = and <, respectively
The higher the WTP(’s), the less compensation is required — contra Samuelson’s rule
Consumers with the lowest WTP for G pay the most (via highest x;) — contra Lindahl-pricing

Public interest cartel is often not sustainable
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Two contributors, non-sustainable compensation

Puldic Good Amount, Industry Profit
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Figure 1: No sustainable public interest-defense.
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No-contributors Economy
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All-contributors Economy
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The compensation cartel is sustainable in an all-contributor economy for an infinitesimal cartel

price rise il and only if

i#] b\ P P 1]

. g
t,]

in whicl Z ‘77 is the sum over all unigque pair of two different individuals

COTLETEeT S,
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Answer 2.: Only (maybe) if consumers are sufficiently ‘balanced’

Crowding out of private contributions by cartel contributions

Those to be compensated most have self-selected through private good
consumption as low willingness to pay types ...

... plus they have a large exposure to harm through quantity consumed ...

... despite substitution away from the cartel commodity

Policy is potentially costly without bounds — often not sustainable

Asks those to pay for the public good (via private good), who value it least

Compensation requirement reduces SCP investments below competitive level

(Prop. 4 in Schinkel & Spiegel, 2017)
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Concluding Remarks

Hard-core collusion can improve upon under-provision of public goods
Cartel must be forced to compensate consumers — which reduces incentives to provide

Compensating cartel-provision often unsustainable (goes against basic Public Economics)

Prohibitively large information requirements for agency — idem self-assessment

No unambiguous welfare measure available

Regulation seems superior

DG Competition in re the Commission’s Green Agenda: competition promotes sustainability —
Ethanol benchmarks (FI); Trucks (2016); Recycling Automotive Batteries (2017)
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“I’m a great believer in corporate social responsibility. | welcome it when
companies take a broader view of their role than just selling the best
product at the lowest prices but also look at sustainability for example. [...]
But | don’t think it’s for competition enforcers to start pursuing those
objectives. [...]

The moment we turn a blind eye to a company breaking the competition
rules, just because that might help to achieve other aims, we would lose the

independence that makes us effective.”

Commissioner Vestager, Competition Policy in Context

Speech delivered at the 15th OECD Global Forum on Competition, Paris, 1 December 2016
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News

ACM sets basic principles for oversight of Docmentome

sustainability arrangements

02-12-2016 Spokesperson
Murco Mipnlief

More and more businesses make arrangements with each other conceming sustainable

products or services. Many of these sustainability arrangements can be easily initiated or

continued. In most cases, these armmangements comply with the Dutch Competition Act, but Keywords
not in all cases. In order to help businesses draw up sustainability arrangements, ACM has
established basic principles for the oversight of sustainability arrangements, next to its
2014 vision document.

Cartels Sustainability

Towi
ACM's oversight of sustainability arrangements is based on three basic principles: opies

1. ACM will not take action against sustainability arrangements that enjoy broad social
support if all parties involved such as the govemment, citizen representatives, and
businesses are positive about the arrangements;

2. ACM is able to initiate an investigation upon receiving complaints or indications
regarding sustainability arrangements;

3. ACM helps find quick and effective solutions, should problems arise.



Concluding Remarks

Hard-core collusion can improve upon under-provision of public goods
Cartel must be forced to compensate consumers — which reduces incentives to provide

Compensating cartel-provision often unsustainable (goes against basic Public Economics)

Prohibitively large information requirements for agency — idem self-assessment

No unambiguous welfare measure available

Regulation seems superior

DG Competition in re the Commission’s Green Agenda: competition promotes sustainability —
Ethanol benchmarks (FI); Trucks (2016); Recycling Automotive Batteries (2017)
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Concluding Remarks

Hard-core collusion can improve upon under-provision of public goods
Cartel must be forced to compensate consumers — which reduces incentives to provide

Compensating cartel-provision often unsustainable (goes against basic Public Economics)

Prohibitively large information requirements for agency — idem self-assessment

No unambiguous welfare measure available

Regulation seems superior

DG Competition in re the Commission’s Green Agenda: competition promotes sustainability —
Ethanol benchmarks (FI); Trucks (2016); Recycling Automotive Batteries (2017)

...and the Dutch? Extending by ministerial decree — public consultation closes June 30
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